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VIRGINIA RY. & POWER CO. v. HARRIS. 
March 21, 1918. 
[95 S. E. 403.] 

Street Railroads (§ 99 (7)*)— Crossing Accident — Contributory 
Negligence. — Plaintiff, driving a delivery wagon, approached defend- 
ant's street car track at a street crossing. He admitted seeing de- 
fendant's car approaching about one-half block away, but continued 
across the track, driving at a walk, without paying further attention 
to the car, which struck him and inflicted injury sued for. Held, 
plaintiff was guilty of contributory negligence precluding recovery, 
it being his duty, on discovering the approaching car, to keep a look- 
out and to so regulate his own conduct as to avoid danger. 

Sims, J., dissenting. 

[Ed. Note.— For other cases, see 12 'Va.-W. Va. Enc. Dig. 842.] 

Error to Hustings Court, Part 2, of City of Richmond. 

Action by William Harris against the Virginia Railway & 
Power Company. Judgment for plaintiff, and defendant brings 
error. Reversed. 

H. W. Anderson, T. J. Moore, and A. B. Guigon, all of Rich- 
mond, for plaintiff in error. 

T. Gray Had'don and Thos. I. Talley, both of Richmond, for 
defendant in error. 



NORFOLK & W. RY. CO. v. A. C. ALLEN & SONS. 

March 21, 1918. 

[95 S. E. 406.] 

1. Appeal and Error (§ 283*) — Jurisdiction of Appellate Court — Mo- 
tion at Law and in Chancery. — Where a jury was impaneled on the 
law side of the court, and its verdict was certified to the chancery 
side, a motion before the law judge to set aside the verdict and for 
a new trial is sufficient to confer jurisdiction on the supreme court 
on a writ of error to the circuit court; the trial court having both 
common law and chancery jurisdiction, and it being immaterial be- 
fore which branch the motion was made: 

[Ed. Note. — For other cases, see 10 Va.-W. Va. Enc. Dig. 472.] 

2. Appeal and Error (§ 1000*) — Review — Questions of Fact. — On 
the review of a chancery cause, wherein the jury tried an issue as 
to the damage sustained by plaintiff because of the act of defendant 
in depriving him of a water supply, the finding of the jury is con- 

*For other cases, see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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elusive, and the evidence will not be treated as though in form of 
depositions. 

[Ed. Note. — For other cases, see 8 Va.-W. Va. Enc. Dig. 82, 83.] 

3. Damages (§ 188*) — Mitigation — > Evidence. — In an action for 
damages because of diminution of a water supply, it was proper to 
exclude evidence as to how the injury could have been minimized 
in the past, since there is no obligation to minimize an intermittent 
voluntary trespass. 

[Ed. Note. — For other cases, see 4 Va.-W. Va. Enc. Dig. 212.] 

4. Damages (§§ 27, 62 (3)*) — Trespass — Mitigation. — Where injury 
resulting from a trespass is permanent in character and continuous 
in consequence, entire damages may be recovered in a single action, 
and the person injured owes the duty of minimizing the consequences 
of the injury if it can be done at moderate expense and by ordinary 
care. 

[Ed. Note.— For other cases, see 4 Va.-W. Va. Enc. Dig. 191, 212.] 

5. Eminent Domain (§ 271*) — Recovery of Damages. — Where a 
railway company by increasing its consumption of water taken from 
plaintiff's water supply injured him, and, upon being -sued, com- 
menced proceedings to exercise its right of eminent domain, it was 
none the less a trespasser as against plaintiff. 

[Ed. Note. — For other cases, see 5 Va.-W. Va. Enc. Dig. 114.] 

6. Waters and Water Courses (§ 86*)— Diminution of Water Sup- 
ply — Measure of Damages. — In an action for deprivation of plaintiff's 
water supply by a railway company, it was error to allow damages 
based upon the loss of profits from the diminution of plaintiffs water 
power, where the value of such water power was speculative; the true 
measure of damages being the difference between the market value 
of plaintiff's mill property before and after the injury. 

[Ed. Note.— For other cases, see 13 Va.-W. Va. Enc. Dig. 681.] 

7. Appeal and Error (§ 1060' (1)*)— Prejudicial Error— Conduct of 
Counsel — Remarks as to Financial Standing. — In an action against 
a railway company for diminution of plaintiff's water supply, remarks 
by plaintiff's counsel referring to the wealth of defendant, its law- 
lessness, and the expediency of imposing punitive damages, was preju- 
dicial error, although the damages were supported by other evidence. 

[Ed. Note.— For other cases, see 1 Va.-W. Va. Enc. Dig. 597, 599, 

715.] 

8. Damages (§ 181*)— Trial (§ 125 (4)*)— Conduct of Trial— Finan- 
cial Condition of Parties. — Where punitive damages are properly al- 
lowable, evidence of the wealth of defendant may be introduced, and 
js a legitimate subject of proper comment. 

[Ed. Note.— For other cases, see 1 Va.-W. Va. Enc. Dig. 715; 5 
Va.-W. Va. Enc. Dig. 763.] 



*For other cases, see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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9. Water and Water Courses (§ 86*)— Diminution of Water Supply 
— Punitive Damages — Public Service Corporation. — In an action for 
damages for diminution of plaintiffs water supply by a railway com- 
pany, punitive damages were not properly allowable where defend- 
ant, being a public service corporation, was obliged to use the water 
and required time to find another source of supply. 

[Ed. Note.— For other cases, see 13 Va.-W. Va. Enc. Dig. 681.] 

Sims, J., dissenting. 

Error to Circuit Court, Prince Edward County. 

Action by A. C. Allen & Sons against the Norfolk & Western 
Railway Company. Judgment for plaintiff, and defendant 
brings error. Reversed. 

F. S. Kirkpatrick, of Lynchburg, for plaintiff in error. 
E. Warren Wall, of Farmville, and W. M. Jushs, Jr., of 
Richmond, for defendant in error. 



J. C. LYSLE MILLING 00- v. S. W. HOLT & CO. 

March 31, 1918. 

[95 S. E. 414.] 

1. Trial (§ 59 (2)*)— Reception of Evidence— Order of Proof.— The 

order in which proof may be introduced is a matter in the discretion 

of the trial court. 

[Ed. Note. — For other cases, see 10 Va.-W. Va. Enc. Dig. 597.] 
8. Principal and Agent (§ 124 (3)*)— Authority — Question for Jury. 
— In an action for damages for the nonperformance of a contract to 
deliver flour, evidence held sufficient to authorize the submission to 
the jury of the salesman's authority to make the contract on defend- 
ant's part. 

[Ed. Note. — For other cases, see 1 Va.-W. Va. Enc. Dig. 848.] 

3. Principal and Agent (§ 122 (1)*)— Proof— Declarations.— While 
the declarations of an agent are inadmissible to prove extent of 
agency, if the agency be otherwise prima facie proved they become 
admissible in corroboration. 

[Ed. Note.— For other cases, see 1 Va.-W. Va. Enc. Dig. 248.] 

4. Appeal and Error (§ 702 (1)*)— Record— Instructions.— Where 
all the instructions are not certified, the giving of an isolated in- 
struction does not constitute reversible error, unless it clearly ap- 
pears that the instruction in itself was vitally wrong, and that other 
instructions could not have cured the error. 

[Ed. Note.— For other cases, see 1 Va.-W. Va. Enc. Dig. 600.] 

Error to Circuit Court, Elizabeth City County. 

Action by S. W. Holt & Co. against the J. C. Lysle Milling 

*For other cases, see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 



